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 QUESTIONS PRESENTED
1. Can Cleveland pass a tax on sugar-sweetened beverages?
2. Can Cleveland enact healthy-default menu options?
3. Can Cleveland improve its healthy vending polices?

 BRIEF ANSWERS
1. It depends on how the tax is structured.  Ohio laws prohibit Cleveland from passing a tax at the retail level.  But neither 
the Ohio Constitution nor Ohio state laws seem to prevent Cleveland from passing a tax at the wholesale level.  A whole-
sale tax is similar to the taxes on sugar-sweetened beverages in other cities across the country.  The problem has to do with 
preemption, which is when a higher government prohibits a lower government from doing something.  In Cleveland’s case, 
the state government does not allow the city to implement a sales tax on retail purchases of sugar-sweetened beverages.

2. Yes.  City ordinances commonly require restaurants to make side items in children’s meals healthy by default.  This is usu-
ally applied to drinks.  Instead of, by default, coming with sugar-sweetened beverages, children’s meals are served with milk, 
water, or 100-percent juice.  Other side items could also be required to be healthy by default.  For example, instead of fries, 
children’s meals could, by default, be served with fruit or carrots.  These ordinances are widespread, and many restaurants 
have already implemented these defaults on their own.

3. Yes.  Many foods are sold on public land, especially through vending machines. Based on the current nutrition require-
ments for food sold in these vending machines, many foods sold are not traditionally considered healthy.  Changing the 
standards for what is included in vending machines would be an easy way to encourage people to eat healthier snacks and 
drinks.

 DISCUSSION
 I. Taxing Sugar Sweetened Beverages
Cleveland may be able to tax sugar sweetened beverages at the wholesale level.  Cleveland cannot pass a retail tax because 
of constraints in current Ohio law.  Neither the Ohio Constitution nor Ohio state law seem to prevent Cleveland from 
passing a tax at the wholesale level.  The issue here is preemption, which occurs when a higher government prohibits a 
lower government from doing something.  Here, the Ohio state government prohibits Cleveland from passing a sales tax on 
retail purchases of sugar-sweetened beverages.

  A. Ohio Constitution’s Limits on Cleveland
According to the Ohio Constitution, Ohio is a “home rule” state.1   This means Cleveland enjoys broad power to govern it-
self and make its own decisions as a city.  That is, Cleveland’s powers are not entirely limited to what the Ohio government 
says they should be limited to.  Despite this, Cleveland’s powers are not unlimited.  Mainly, the city’s ordinances cannot 
conflict with state laws or the Constitution.

In the case of a tax, there are two areas of potential conflict.  The first area is the Constitution.  Article XII forbids sales 
taxes or other excise taxes on “wholesale sale or wholesale purchase of food for human consumption, its ingredients or its 
packaging,” as well as on “any packaging that contains food for human consumption on or off the premises where sold” at 
the retail level.2



The overarching question here is who this constitutional language applies to.  If this language applies to both the State gov-
ernment and to the Cleveland government, then the prohibition of taxes on packaging at the retail level could be avoided.  
This prohibition applies only to beverage packaging, not the beverage itself.  Here, a package could be a cup for a fountain 
drink, a can, or a bottle.  This means that one of those cannot be taxed, such as where there is a tax based on the number of 
fluid ounces of a package.  A tax on the drink itself is permissible, though. This language does not prevent Cleveland from 
designing a tax based on the sugar content of a drink.  This restriction is thus easily avoidable.

But based on a decision from the Supreme Court of Ohio, this constitutional language seems to apply only to the state 
government, but not to any municipality government, including Cleveland’s.  It likely applies only to the Ohio government 
because the Constitution itself is a state document and outlines the legal structure of the state.  This is reinforced in an old, 
but still current case from the Supreme Court of Ohio.  In Garrett v. City of Cincinnati, Article XII of the Constitution “is a 
limitation only on the use of state-imposed fees, excise and license taxes and is not applicable to fees imposed by municipal 
corporations.”3    With this rationale applied to the prohibition of taxes on wholesale purchases of food, the constitutional 
limitation only prohibits the Ohio government, but not the Cleveland government, from passing a wholesale tax.  Thus, it 
seems the Ohio Constitution permits Cleveland to tax the sugar content of drinks.

  B. State Statutes’ Limits on Cleveland
Since it seems like Cleveland has no constitutional limitation to impose a tax, the next question is to determine the extent 
to which state laws constrain the city’s taxing power.  Under Article XV of the Ohio Constitution, the Ohio government 
can limit Cleveland’s power to tax.  Ohio does this, in part, through Ohio Revised Code § 715.013.4   This law says that “no 
municipal corporation shall levy a tax that is the same as or similar to a tax levied under” certain state laws.  One of these 
state laws is Ohio Revised Code § 5739, which levies an excise tax “on each retail sale made in this state.”5   Under these state 
laws, Cleveland cannot levy a tax on retail sales because only the Ohio government has the exclusive power to do that.  This 
means that Cleveland cannot tax retail sales of sugar-sweetened beverages.

Taken together, the Ohio Constitution and the state laws seem to leave Cleveland with the power to levy a wholesale tax, 
but not a retail tax, on sugar-sweetened beverages.  As discussed above, the Constitution’s ban on wholesale taxes seems to 
apply only to the Ohio government, not Cleveland.  As also discussed above, state laws prevent Cleveland from imposing a 
retail tax, but they do not prevent a wholesale tax.

Such wholesale taxes are not uncommon.  The taxes on sugary drinks in Philadelphia, Berkeley, and Seattle are imposed 
at the wholesale level among manufacturers and distributors.  These costs tend to get passed down to consumers, which 
means the tax can still discourage purchasing sugary drinks.

 II. Healthy Defaults Menu Options
Cleveland can enact ordinances that require restaurants sell children’s meals to, by default, serve them with healthier op-
tions.  These ordinances usually limit the default beverage that come with children’s meals at restaurants.  Instead of a sug-
ar-sweetened beverage like soda, default drinks are usually milk, water, or 100-percent juice.  Default foods are sometimes 
limited, too.  For example, instead of fries, children’s meals are by default served with fruit.  These ordinances are common, 
and many restaurants have already implemented these defaults voluntarily.  Cleveland could also consider an opt-in ap-
proach with incentives instead of a penalizing fee-based approach. 

  A. Considering Healthy Defaults
These ordinances do not keep restaurants from serving other beverages in children’s meals.  They simply require the 
beverage that is automatically provided with a meal to be a healthier one.  This means that customers can still ask for sug-
ar-sweetened beverages, like soda, lemonade, and sweetened ice tea.

By targeting default items in children’s meals, these ordinances encourage healthier choices.  They prompt customers to 
think more about the food they are eating (or at least the food their children are eating).  Healthy default menu options 
have already found success in other places, and many restaurants have voluntarily put similar policies in place.  As of April 1,



2019, localities with healthy defaults legislation include Louisville, KY, Baltimore, MD, Wilmington, DE, Lafayette, CO.  Cal-
ifornia enacted a statewide healthy defaults law in 2018.6   Similar statewide legislation is being considered in Connecticut, 
Vermont, Hawaii, Massachusetts, New York, and Washington, D.C.  California

Restaurant food and drinks make up about 25 percent of children’s yearly calorie intake.7   When eating out, children take in 
almost twice as many calories restaurant compared to when eating at home.8   Children’s meals usually come with a soda, 
sugary fruit drink, or sweetened and flavored milk.  All of these choices are full of calories from sugar and usually offer little 
to no nutritional value.  Because of all of this, ordinances targeting healthy defaults in children’s meals are common.

  B. Success of Healthy Defaults
Many studies have shown a strong connection between obesity and consuming added sugar.9   School-age children and 
teenagers consume around 224 calories per day, or 11 percent of recommended caloric intake, from sugar-sweetened 
drinks.10   This rate is even higher among racial and ethnic minority children.11

The good news is that there are examples of healthy defaults working.  Rules that cut back sugar-sweetened drinks by as 
little as one serving will have positive health outcomes.  In October 2006, the Walt Disney Company changed the default 
side item and beverage offered with all kids’ meals served in U.S. theme parks and resorts.  Rather than serving fried foods, 
Disney offered servings of fruit (grapes, apple slices, or unsweetened applesauce) or vegetables (baby carrots).  They also 
changed beverage choices to low-fat milk, water, or 100-percent juice (apple, orange, or fruit punch).  Ads only showed the 
meals with healthy default items, although the menu still listed all options.  Over the next three years, nearly half of the side 
items and two-thirds of beverages purchased in kids’ meals were healthy defaults options.  In other words, a large number 
of children consumed the healthier options.

  C. Cleveland’s Options
These ordinances have a lot of flexibility.  Based on the variety of ordinances out there, some questions to consider are:
 • What beverages should Cleveland restaurants offer as default?
 • Who can request a non-default option?  Just the parent?  What about minors?
 • Should side dishes be included?
 • Can giving toys away be tied to encouraging healthy choices?
 • How will the ordinance be enforced?
 • How can restaurant leaders in this area be recognized?

Limiting the ordinance to just drinks seems to allow for the greatest support.  After all, many restaurants may not provide 
alternative side dishes.  One challenge to this approach is that it requires someone to make sure restaurants are complying 
with the rule.

Sometimes ordinances can come with penalties.  Under California’s law, the first violation is subject only to a notice of 
violation.  The second and third violations are punishable by fines of not more than $250 and $500, respectively.  Fines 
could help fund the enforcement required for monitoring this program.  At the same time, it is unknown how many restau-
rants would not comply, since many national restaurant companies, including McDonald’s, Burger King, Wendy’s, Subway, 
Applebee’s, Panera Bread, and Dairy Queen, have apparently voluntarily introduced healthy defaults in children’s meals 
already.  Another concern is that fines could have a disproportionate impact on small, local businesses, since an ordinance 
may be too expensive to comply with.
 
Instead of restricting default items, Cleveland could consider an opt-in approach.  This  would not require enforcement and 
would allow the city to phase in healthy-defaults approaches over time.  A possible option for an opt-in approach is offering 
incentives to participating restaurants, like free advertising space.

 III. Healthy Vending on Public Land
Promoting healthy vending would be an easy way for Cleveland to encourage citizens to eat healthier and reduce sugar



consumption.  Many foods and drinks are sold on public land, especially through vending machines.  The City of Cleveland 
operates scores of machines across many buildings and departments.  Some are for beverages only, some are for sandwich-
es only, and some are for snack foods only.  Based on the current nutrition requirements for food sold in vending machines, 
a lot of these foods may not widely be considered healthy. 

The current contract requires that foods and beverages in vending machines:
 • Have 220 calories or less per serving.
 • Have no more than 35 percent of calories from fat (nuts are exempt).
 • Contain no more than 1.5 grams of saturated fat.
 • Contain zero grams of trans-fat.
 • Have no more than 300mg of sodium.
 • Contain no more than 35 percent of sugar by weight.

The contract considers snacks healthy if they meet four of the criteria above and have at least 10 percent daily value of Vi-
tamins A, C, E, Iron, Calcium, Protein, or Fiber.  Healthy beverages include water, flavored water, diet sodas, and fruit juice 
that contains at least 50 percent fruit juice.

The vendor must fill Cleveland’s beverage and snack machines with:
 • Seven protein or energy bars
 • Five types of beef jerky
 • Four packaged nuts and one “sweet ‘n’ salty” trail mix
 • Two types of “popcorn chips” and one true popcorn option
 • One option for pretzels, SunChips, kettle BBQ chips, pita chips, vanilla crème cookies, vegetable chips, and fruit   
     snacks. 

The current contract includes a provision that the vendor provide data on vending machine sales each month.  It may be 
helpful to look at this data to see what sells in vending machines and where it could be easiest to make changes.  Based on 
this data, the city may be able to expand healthy vending to cafeterias and other city vending locations.  

Concerns about healthy vending include employee happiness, long-term relationship with the current contractor, and the 
city’s capacity to inspect machines and enforce the requirements. Additionally, someone will need to enforce the contract.  
With limited resources, this could be challenging.  Despite these concerns, changing vending standards could be a viable 
option to reduce sugar intake in Cleveland.

 CONCLUSION
Based on applicable law, Cleveland can encourage citizens to reduce sugar consumption through a wholesale tax on sug-
ar-sweetened beverages, healthy defaults menu options, and healthy vending options on public land.  Although preemption 
may be an issue with enforcing a tax, Cleveland can most likely work around this with a wholesale tax on sugar-sweetened 
beverages.  Cleveland should also consider healthy defaults menus and healthy vending, both of which are simple ways to 
reduce sugar consumption. 
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